
RENTAL AGREEMENT FOR PROVISION OF MBTA VEHICLE SERVICES 
FOR THE PURPOSE OF FILMING A [PRODUCTION TYPE]
This Rental Agreement for the Provision of MBTA Vehicle Services for the Purpose of Filming a [PRODUCTION TYPE] (the “Agreement”), dated this ___ day of , 201_ (the “Effective Date”), is made by and between Massachusetts Bay Transportation Authority (the “MBTA”), and [PRODUCER ENTITY] (the “Producer”).

RECITALS

WHEREAS, the Producer is engaged in filming a [TYPE OF PRODUCTION], ________ (the “Production”) on a [LOCATION E.G. PUBLIC WAY, WATERWAY] (“Circuit”) in the vicinity of __________, in Boston, Massachusetts, on ____, 2019; and 
WHEREAS, Producer desires to rent an MBTA [TYPE OF VEHICLE] (“MBTA Vehicle”), together with an MBTA vehicle driver who shall operate the MBTA Vehicle (“Operator”) (collectively, “Vehicle Rental”) for the purpose of filming scenes involving the Vehicle and surrounding area (“Scene”), which may ultimately be included in the Production; and

WHEREAS, upon the terms and subject to the conditions of this Agreement, the MBTA is willing to rent the MBTA Vehicle, together with the Operator, to the Producer for the purpose of filming the Scene for potential inclusion in the Production, and to thereafter publish and promote the Scene, together with the Production, without limitation except as provided herein;
NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth herein and for other good and valuable consideration, the receipt and adequacy of which are hereby acknowledged, the parties agree as follows:
1. MBTA Vehicle Rental – Rights Granted to Producer.  
The MBTA agrees to provide the “MBTA Vehicle Rental”, which shall include the rental of the MBTA Vehicle, together with the Operator, to the Producer and the Producer’s employees, agents, independent producers, contractors, subcontractors, and suppliers, at the Circuit during the Term of Service (defined below) for the purpose supporting and filming the Scene, and for related purposes. Though the Producer shall have the authority and responsibility to define and direct the MBTA Vehicle and Operator in the conduct and filming of the Scene related to the Production, the Operator shall be the only individual permitted to operate the MBTA Vehicle under this Agreement.
The Producer understands and agrees to the following terms and conditions:
(a) The Producer shall adhere to the terms and conditions of the MBTA’s [SPECIFC OPERATING DEPARTMENT], hereto attached as Exhibit B and incorporated herein by reference. 
(b) The Producer shall adhere to the terms and conditions of the MBTA’s [SPECIFC OPERATING DEPARTMENT], hereto attached as Exhibit _ and incorporated herein by reference. 
(c) The Producer shall adhere to the terms and conditions of the MBTA’s [SPECIFC OPERATING DEPARTMENT], hereto attached as Exhibit _ and incorporated herein by reference. 
(d) [OTHER CONDITIONS AS DETERMINED BY MBTA]

In the event of conflict between the conditions stated in this Section 1 and other provisions of this Agreement, whichever provisions are more restrictive of the Producer or impose a higher standard on the Producer shall control.
The MBTA also agrees to grant the Producer and its employees, agents, independent producers, contractors, subcontractors, and suppliers permission to place on the MBTA Vehicle any equipment necessary to film the Scene, including cameras and lights, provided, however, that such equipment does not interfere with any MBTA operation, including, but not limited to the safe operation of the MBTA Vehicle, nor cause any damage to any MBTA property, including the MBTA Vehicle. 
The MBTA agrees that the Producer and its employees, agents, independent producers, contractors, subcontractors and suppliers have the sole and exclusive right to publish, promote, duplicate and/or recreate all film, photographs, videotapes, digital recordings and/or sound recordings taken in connection with its performance of the Work, with the express exception of any film, photographs, videotapes, digital recordings and/or sound recordings containing the MBTA’s name or logo or any other proprietary information belonging to the MBTA, including its “T” symbol. The MBTA expressly does not grant the Producer the right to use its name or logo or any other proprietary information belonging to the MBTA, including its “T” symbol, unless the parties otherwise agree in writing.
In the event of a conflict between the conditions stated in this Section 1 and other provisions of this Agreement. whichever provisions are more restrictive on the Producer or impose a higher standard on Producer shall control.

2. Term of Service.  
The MBTA Vehicle Rental shall be made available to the Producer for the Scene for a period of [DURATION] consecutive [TIME UNIT], from ___AM Eastern Time until ___PM Eastern Time, on __________, 2019 (“Term of Service”). Any extension of the Term of Service shall be effective only if the parties mutually agree in writing to such extension. Additional fees apply for the rental of an MBTA Vehicle, Operator, and MBTA staff apply.  
3. Payment.  
The Producer shall pay the MBTA, contemporaneous with the execution of this Agreement, the sum of [CONSIDERATION AMOUNT] and 00/100 (“$___________”) for the MBTA Vehicle Rental only (“MBTA Vehicle Rental Payment”) to cover the cost of renting the MBTA Vehicle and Operator during the Term of Service.   

The Producer shall also be responsible for any and all related costs and expenses, including, but not limited to, any MBTA law enforcement detail(s), MBTA safety personnel, or other MBTA employees needed in conjunction with the MBTA Vehicle Rental and this Agreement, which will be determined in the MBTA’s sole discretion (“Incremental Costs”). Estimated Incremental Costs (“Estimated Incremental Costs”) are included in Exhibit A, the Project Overview and Project Cost Summary. Estimated Incremental Costs are based off of the timeframes in the Term of Service. However, the Producer shall be responsible for any and all Incremental Costs actually accrued, in addition to the Producer’s responsibility for the MBTA Vehicle Rental Payment.
The Producer shall pay the MBTA the Estimated Incremental Costs contemporaneous with the execution of this Agreement. To the extent that any Incremental Costs are accrued and remain due and owing above the Estimated Incremental Costs, which that were not previously paid to the MBTA by the Producer, such additional Incremental Costs shall be payable within twenty-four (24) hours following the end of the Term of Service. 
Notwithstanding any other provision of this Agreement, MBTA shall be under no obligation to perform under the Agreement until it receives payment of the MBTA Vehicle Rental and the Estimated Incremental Costs. 
4. Term.  
This Agreement shall be in effect from the Effective Date through the end time and date specified in the Term of Service. (the “Term”), unless sooner terminated pursuant to Section 13 hereof.  Any extension of the Term shall be effective only if the parties mutually agree in writing to such extension.  

5. Authority for the Scene.  
The Scene shall be conducted under the exclusive direction and control of the Producer, who is solely responsible for determining the scope and manner of the Scene.  Any knowledge that the MBTA acquires regarding the Scene or the Production shall not make MBTA responsible or liable for errors, acts or omissions in the Scene or the Production. The MBTA shall not have control or charge of means, methods, techniques, sequences, procedures, safety precautions or programs implemented in connection with the Scene or the Production, and the MBTA shall not be responsible for the acts or omissions of Producer, contractors or subcontractors of the Producer, or any other person performing any of the Scene or the Production and for which the Producer is legally liable.  

The Producer shall indemnify absolutely the MBTA in the event of the MBTA becoming liable in any dispute related in any way to Producer’s presence in or around the MBTA Vehicle, or the MBTA’s property generally, except to the extent that such liability is the result of the gross negligence or willful misconduct of the MBTA.
6.
Responsibilities of the Producer.  

(a)
The Producer is solely liable for, and shall promptly pay, all taxes, licenses, costs, expenses and fees of every nature incurred by or imposed on the Producer in the course of the MBTA Vehicle Rental, the Scene, and the Production, including but not limited to, the cost of the MBTA Vehicle Rental, any and all Estimated Incremental Costs and actual Incremental Costs, as well as the cost of any other labor, materials or other elements used in the Scene or the Production.  

(b)
The Producer shall exercise all due diligence and care with regard to the MBTA Vehicle Rental and the MBTA Vehicle in the Scene and the Production.  The Producer shall perform the Scene and direct the MBTA Vehicle and the Operator in strict compliance with all applicable federal, state and local statutes, ordinances, codes, rules and regulations.  Under no circumstances shall the MBTA be responsible or liable for errors, acts or omissions of the Producer regarding the Scene or the Production.

(e) Upon completion of the Scene, the Producer agrees to leave the MBTA Vehicle in as good condition as received, including removing any property or equipment the Producer placed on the MBTA Vehicle in connection with the MBTA Vehicle Rental and the Scene.

7. Representations or Warranties.  
The MBTA makes no representations, and expressly disclaims any and all other warranties, with respect to the MBTA Vehicle Rental or the quality or workmanship of any services provided for the Producer under this Agreement.  The provisions of this Section 7 expressly survive the termination of this Agreement.  

8. Safety.  
The Producer shall be fully responsible for and implement all health and safety precautions required for the MBTA Vehicle Rental, the Scene and the Production.  Without limiting the generality of the foregoing, the Producer shall comply with all applicable laws, ordinances, rules, regulations and orders issued by a public authority, whether federal, state, local or otherwise, including but not limited to, the Federal Transit Administration and the Occupational Safety and Health Administration and those required in the conduct of operations.
9.  
Insurance. 

(a) During the term of this Agreement, the Producer shall maintain at a minimum:

i. Commercial General Liability Insurance: Insuring the Producer, the MBTA, the MBTA Vehicle Rental, and all activities allowed hereunder as well as Producer’s indemnification obligations contained in this Agreement with minimum liability coverage for personal injury, bodily injury and property damage with limits not less than One Million Dollars ($1,000,000.00) per occurrence and Three Million Dollars ($3,000,000.00) in aggregate. Umbrella liability coverage with limits of not less than Ten Million Dollars ($10,000,000.00) covering all work performed must also be provided. Such insurance shall be written on an occurrence basis (as opposed to a claims made basis). These policies shall name the MBTA as an additional insured.
ii. Worker’s Compensation Insurance: Insuring all persons employed by Producer in connection with any work done on or about the MBTA Vehicle or in connection with the MBTA Vehicle Rental with respect to which claims for death or bodily injury could be asserted against the MBTA, with limits of liability of not less than those required by Massachusetts General Laws, Chapter 152, as amended. The policy shall contain a clause waiving the right of subrogation in favor of the MBTA.  Each of Producer’s, contractors, subcontractors and consultants shall have similar policies covering their employees.
iii. Automotive Liability Insurance: Automobile liability insurance with limits of not less than One Million Dollars ($1,000,000.00) covering all owned, non-owned, hired, rented or leased vehicles of Producer and its consultants and contractors that are used in the activities permitted hereunder. 
iv. Such other insurance as the MBTA may reasonably request in writing.
 (b)
The Producer shall furnish the MBTA with certificates of insurance evidencing such coverage and naming the MBTA as an additional insured.  Each insurance policy shall include the provision that should any of the above described policies be cancelled before the expiration date thereof, notice will be delivered in accordance with the policy provisions. All of the Producer’s insurance shall be primary and non-contributory for any claims arising out of the Producer’s services.  The Producer shall provide the MBTA with a vicarious liability endorsement for the Producer’s Workers’ Compensation policy, as applicable.  Producer and, where applicable, Producer’s payroll services company, waive all rights of subrogation for recovery of damages to the extent those damages are covered by commercial general liability, MBTA business, auto liability, workers’ compensation or employers’ liability insurance maintained pursuant to this Agreement.

(c)
Nothing contained in this Agreement shall in any way act as a limitation of the Producer’s liability for damage or injury, including death, which arises out of or is the result of the Producer’s acts or omissions under this Agreement, or the acts or omissions of the Producer’s employees, agents, independent producers, contractors and suppliers.

10.
Indemnification; Hold Harmless.

(a) The Producer, for itself and on behalf of its agents, employees, independent producers, contractors, subcontractors, suppliers, subsidiaries, affiliates and sub-consultants, shall indemnify, defend and hold the MBTA, and each of their agents, consultants, officers, directors, representatives, employees, assigns and successors-in-interest (“Indemnitees”), harmless to the fullest extent provided by law from and against any and all losses, expenses, costs, damages, claims, demands, fines, penalties, liens or any and causes of action, including but not limited to attorneys’ fees and costs of collection, pertaining to or in any way arising out of this Agreement and asserted against the MBTA by any person (including without limitation, any claims by the MBTA’s own employees) for injury to persons including death, or for loss of or damage to property or the loss of use thereof, to the extent caused in whole or in part by the acts or omissions of the Producer, or any of the Producer’s subcontractors, employees, agents or other persons or entities for whose acts the Producer may be liable.  The indemnification required by this Section 10 shall not be limited in any way by the limits, terms or conditions of any insurance policy.  Producer will defend all such claims at its own cost and expense and reimburse MBTA for any attorneys’ fees incurred by the MBTA with respect to any such claim.  The parties specifically agree that this indemnification also includes indemnification against and from any and all claims and suits, and any and all liability for loss or expense arising from or incidental to or in connection with any and all environmental damage caused by this Agreement, the MBTA Vehicle Rental, the Scene, or the Production, including any environmental damage stemming from the transportation or disposal of any debris resulting from this Agreement, the MBTA Vehicle Rental, the Scene, or the Production.
Notwithstanding the foregoing, the Producer shall not be required to indemnify or defend the MBTA or their respective agents, consultants, officers, directors, representatives, employees, assigns or successors-in-interest against claims resulting solely from the gross negligence or willful misconduct of the Indemnitees.

(b) Except to the extent due to the gross negligence or willful misconduct of the MBTA, notwithstanding any other provision of this Agreement, the Producer shall be solely liable for, and shall indemnify absolutely the MBTA for any exposure, assessment, penalty, or other liability resulting from the enforcement action of any Federal, state, or local governmental entity, including any assessments related to workplace safety that relate to the performance of this Agreement, the MBTA Vehicle Rental, the Scene, or the Production, in any way whatsoever.  These shall include, but not be limited to, citations, violations, penalties, or other enforcement actions by the Federal Transit Administration, Occupational Health and Safety Administration, and the Massachusetts Department of Environmental Protection.


(c)
The Producer shall pay for all costs associated with this Agreement, including but not limited to costs for the MBTA Vehicle Rental, Incremental Costs, labor, materials and equipment, and all costs related to the disposal of debris associated with the MBTA Vehicle Rental, the Scene or the Production, and Producer shall defend and indemnify the MBTA against and save them harmless from and against any and all claims, suits or liens therefore brought by the Producer’s contractors, subcontractors, consultants, agents or employees, or any other person or entity, except to the extent due to the gross negligence or willful misconduct of the MBTA.

The provisions of this Section 10 shall survive the termination of this Agreement.

11.
Damages.  
The Producer expressly agrees to reimburse the MBTA for any liquidated, consequential or other damages that any third party may assess against the MBTA or which are incurred by the MBTA and which are attributable to or caused by the Producer’s acts or omissions.  In no event shall the MBTA be liable for any liquidated, consequential or other damages that the Producer may incur in connection to the Agreement or the subject matter hereof.  

12.
Venue.  
Any action, suit or other legal proceeding with respect to this Agreement shall solely be brought in the Superior Courts for the Commonwealth of Massachusetts.  The parties consent to and accept the jurisdiction of each of such courts and waive any objection (including any objection to venue or any objection based upon the grounds of forum non conveniens) which might be asserted against the bringing of any such action, suit or other legal proceeding in such courts.  Service of process in any such action, suit or other legal proceeding may be made by mailing copies thereof by registered or certified mail to the address provided for the giving of notices hereunder or in any manner permitted by law.

13. 
Termination.  
Either party may terminate this agreement upon ten (10) days’ written notice to the other party hereto.  Notwithstanding any other provision of this Agreement, the MBTA may terminate this Agreement immediately if (a) Producer fails to make payment in accordance with this Agreement, (b) the MBTA believes that the MBTA Vehicle Rental is not being used by the Producer in accordance with the terms hereof, or (c) the MBTA determines, in its sole discretion, that the operation of the MBTA Vehicle requires the return of the MBTA Vehicle to operational use.  In no event shall the MBTA be liable to the Producer for any damages, whether special, consequential, or otherwise, that Producer may incur as a result of the MBTA’s termination of this Agreement in accordance with the terms hereof.  

14.
Representations and Warranties of the Producer.  
The Producer hereby represents and warrants to MBTA:

(a)
The Producer is a corporation duly organized and authorized to do business under the laws of the Commonwealth of Massachusetts.

(b)
The Producer has full power and authority to enter into and perform this Agreement.

(c)
The execution and performance of this Agreement will not violate or result in a default, either immediately or with the giving of notice or the passage of time, under any other material agreement by which the Producer is bound.

(d)
The person executing this Agreement on behalf of the Producer is duly authorized to do so under the laws, articles of incorporation, bylaws or other governing instrument applicable to the Producer.

(e)
Neither this Agreement nor any other document delivered by the Producer contains an untrue statement of material fact or omits to state a material fact required to be stated herein or therein or necessary to make the statements herein or therein, in light of the circumstances under which they were made, not misleading.

15.
Status.  
The Producer specifically agrees that it is not an agent, employee or a joint venture partner of the MBTA. 

16. 
Severability.  
In the event that any part, term or provision of this Agreement not essential to its overall purpose is determined by a court of competent jurisdiction to be unlawful or unenforceable, the validity and enforceability of the remaining portions or provisions shall not be affected thereby.

17. 
Entire Agreement.  
This Agreement constitutes the entire agreement between the parties and shall supersede all previous agreements or understandings with respect to the subject matter hereof.  No oral statement or prior written matter will have any force or effect.  The parties hereby acknowledge that they are not relying on any representations or agreements other than those contained in this Agreement.  This Agreement shall not be modified except in writing signed by both parties.

18. 
Headings.  
The headings used in this Agreement are included solely for convenience and shall not be used in connection with the interpretation hereof.  

19. 
Assignment.  
The Producer may not assign, transfer or delegate its rights, obligations or duties under this Agreement without the express written consent of the MBTA.   

20. 
Successors and Assigns.  
This Agreement shall be binding upon the heirs, court‑appointed representatives, assigns and successors of the parties hereto. 

21. 
Notice.  
Notice shall be deemed to have been duly served if delivered to the individual or individuals identified below in person, by recognized national overnight courier service or by registered or certified mail.

If to MBTA:

Massachusetts Bay Transportation Authority







Ten Park Plaza, Room 5720




Boston, MA 02110





Attention: Deputy Chief Real Estate Officer




and





Massachusetts Realty Group





20 Park Plaza, Suite 1120





Boston, MA 02116





Attention: MBTA License Management


If to Producer:

_________________




_________________





_________________
22.
Governing Law.  
This Agreement shall be construed in accordance with the laws of the Commonwealth of Massachusetts, without regard to its conflicts of law principles.

[SIGNATURES APPEAR ON THE FOLLOWING PAGE]



IN WITNESS WHEREOF, the parties hereto have executed this Agreement by their proper officers or duly authorized agents as of the day and year first above written.

MBTA:

MASSACHUSETTS BAY TRANSPORTATION AUTHORITY 


By:
______________________________


Name:
David M. Lepore

Title:
Deputy Chief Real Estate Officer
PRODUCER:  


By: 
______________________________


Name:


Title:

EXHIBIT A

Project Overview and Project Cost Summary
A.1. 
PROJECT OVERVIEW
A.2.
CHARGES FOR MBTA VEHICLE RENTAL AND INCREMENTAL COSTS
· MBTA Vehicle Rental: 
· [__________] for the Term of Service. 

· Estimated Incremental Costs:
· MBTA’s Safety Department:
· MBTA’s Transit Police Department:
· [OTHER DEPARTMENTS]

· Force Account Costs:

· To be billed against Force Account # [______]

Check should be payable to Massachusetts Bay Transportation Authority and sent to: 





Massachusetts Realty Group





20 Park Plaza, Suite 1120





Boston, MA 02116





Attention: MBTA License Management
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